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Unaware, Unprepared, and Unexpectedly Flooded:
Improving Louisiana’s Capacity to Respond to Flood 
Hazards 
Niki L. Pace
INTRODUCTION
Flooded property owners mourned together. “But I wasn’t in a flood 
zone,” they said. “But my property never flooded before.”“1 In August 
2016, heavy rains drenched the Louisiana capital region, causing severe 
flooding.2 Rapidly rising waters overtook the property of many 
unsuspecting residents. According to the Federal Emergency Management 
Agency (FEMA), over 91,000 households recorded verified losses, and a 
large number of homeowners lacked flood insurance to cover damages.3
As property owners grappled with the terrible loss of their homes, the 
aftermath of the flood revealed that many residents did not fully 
understand their relationship with water and the risk to their properties. 
While many of the flooded properties were not located in a “Special Flood 
Hazard Area” that requires flood insurance, flood insurance was available.4
The floods served as an unwelcome reminder that most individuals do not 
realize the actual risk of their property flooding. 
Sadly, these challenges are not unique to Louisiana. Across the country, 
the number of severe precipitation events causing flood damage is rising at 
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1. See Claire Taylor, Why are We Using Flood Insurance Maps from 1996?,
THE ADVERTISER, Oct. 7, 2016, 7:01 PM, https://perma.cc/4BGG-FRQZ.
2. NAT’L WEATHER SERV., NAT’L OCEANIC & ATMOSPHERIC ADMIN.,
EXCEEDANCE PROBABILITY ANALYSIS FOR THE LOUISIANA RAINFALL EVENT, 11-
13 AUGUST 2016 (2016), https://perma.cc/4AMM-S54F.
3. S. Res. 172, 2017 Leg., Reg. Sess. (La. 2017); Letter from John Bel 
Edwards, Gov. of La., to Barack Obama, President of the U.S. (Oct. 20, 2016) (on 
file with author) (request for more disaster relief funding). 
4. NAT’L WEATHER SERV., supra note 2.
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unprecedented levels. Following Hurricane Matthew in October 2016,
North Carolina experienced significant flooding.5 Houston, Texas suffered 
widespread flood damage in late August 2017 when Hurricane Harvey 
dumped fifty-two inches of rain along the Gulf region of Texas.6 Within a 
mere two weeks of Harvey, parts of Florida were inundated by Hurricane 
Irma, leaving the Florida Keys and downtown Miami underwater.7
Combined, the costs of damage from these two storms could reach $155 
billion, close to the damage costs from Hurricane Katrina.8 According to 
climate change predictions, these severe precipitation events are likely to 
increase in frequency and intensity in coming years.9
This loss of life and property highlights the need for improved state 
and local government floodplain management strategies.10 Part I of this 
comment will examine the current flood risk in Louisiana. Next, Part II
will outline existing mechanisms for floodplain management, with a 
Louisiana focus. Part III will provide a brief discussion of available 
remedies for flooded property owners. Lastly, Part IV will discuss broad 
recommendations for strengthening current floodplain management 
approaches. 
I. FLOOD RISKS IN LOUISIANA 
In August 2016, a low-pressure system dropped twenty-two to thirty-
one inches of rain in two days across Louisiana’s capital region.11 Multi-
day interstate closures led to transportation and economic disruption 
                                                                                                            
5. Pam Wright, Flooding in North Carolina From Hurricane Matthew 
Incurs $1.5. Billion in Damage, Authorities Say, THE WEATHER CHANNEL (Oct. 
16, 2016, 1:15 PM), https://perma.cc/AK6E-GYS4.
6. Hurricane Harvey has Damaged at Least $23 Billion of Property in Just 
Two Texas Counties, FORTUNE (Aug. 30, 2017), https://perma.cc/BBW3-U9GD.
7. Joey Flechas et al., Irma Hit Downtown Miami – and Turned its Biggest 
Streets into Rivers, THE MIAMI HERALD, Sept. 10, 2017, https://perma.cc/MY9E-
QZZ7.
8. Julia Horowitz, The U.S. has been Hit by Two Giant Hurricanes. Here’s
the Financial Toll, CNN MONEY (Sept. 11, 2017, 8:20 AM), https://perma.cc
/C7BN-QD8B. These damages do not account for later Hurricanes Maria (causing 
widespread damage to Puerto Rico and the U.S. Virgin Islands) or Nate (causing 
flooding along the Mississippi coast). 
9. Andreas F. Prein et al., The Future Intensification of Hourly Precipitation 
Extremes, 7 NATURE CLIMATE CHANGE 48 (2017), https://www.nature.com
/nclimate/journal/v7/n1/full/nclimate3168.html.
10. This comment is limited in scope with emphasis on Louisiana.
11. NAT’L WEATHER SERV., supra note 2.
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across the region, further delaying recovery efforts.12 In the end, the 
unnamed storm event took thirteen lives and damaged an estimated 50,000 
to 75,000 structures across East Baton Rouge, Ascension, Livingston, and 
Tangipahoa parishes alone.13 Though touted as a “one-in-a thousand-year 
flood,” this was the third such event in 2016 to hit the southeastern United 
States, and one of nine since 2010.14 Governor John Bel Edwards, in a 
letter to President Barack Obama requesting more disaster relief funding 
for the 2016 flood, stated:
Based on analysis of FEMA’s individual Assistance data, our 
current estimate of unmet needs in homeowner occupied housing 
alone is $2.8 billion. Over [fifty percent] of the homes impacted 
by these floods were not in FEMA’s 100-year floodplain, and 
[seventy-eight percent] of the impacted homes did not have flood 
insurance. Some communities have over [eighty percent] of their 
homes impacted by these floods. And [twenty-five percent] of our
impacted residents were renters in a market that was already 
severely challenged with respect to the availability of affordable 
housing prior to the floods. Clearly, we need additional funds to 
provide housing assistance to ensure these communities come back.15
In addition, Louisiana faces increased flood risk along its coastal 
region from potential storm surge impacts and related coastal storms.16
Across the United States, population density in coastal areas is growing 
exponentially faster than anywhere else.17 With increased population 
comes increased construction. Between 2000 and 2010, on average, 1,355 
building permits were issued per day in U.S. coastal shoreline counties and 
                                                                                                            
12. Will Sentell, ‘Not Prepared for This’: Motorists Stranded on I-12 Describe 
Miserable Conditions, THE ADVOCATE, Aug. 14 2016, http://www.theadvocate
.com/baton_rouge/article_996eaa62-6237-11e6-87e7-8fbbc5dacbbe.html. 
13. What Caused the Historic August 2016 Flood, and What are the Odds it 
Could Happen Again?, THE ADVOCATE, Aug. 5 2017, http://www.theadvocate
.com/louisiana_flood_2016/article_3b7578fc-77b0-11e7-9aab-f7c07d05efcb.html.
14. Id.
15. Letter, supra note 3. 
16. Storm Surge Overview, NATIONAL HURRICANE CENTER, https://perma.cc/
676A-3UDF (last visited Sept. 18, 2017).
17. NAT’L OCEANIC & ATMOSPHERIC ADMIN., NATIONAL COASTAL 
POPULATION REPORT: POPULATION TRENDS FROM 1970 TO 2020 2-3 (2013), 
https://perma.cc/6DGF-85ZN. Coastal shoreline counties are defined as counties 
that “are directly adjacent to the open ocean, major estuaries, and the Great Lakes.”
Id. p. 2.
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parishes.18 According to the 2010 U.S. Census, Louisiana has 2,247,053 
residents living in coastal shoreline parishes, making it the fourteenth most 
populated coastal zone in the country.19
The two 2016 flooding events made clear that inland Louisiana is not 
exempt from flooding pressures. The Louisiana landscape is cross-cut by
a vast network of rivers, bayous, and marshes. Louisiana contains six main 
ecoregions.20 Each of these ecoregions, with the exception of the Mississippi 
Valley Loess Plains, provide a nearly flat topography.21 Natural elevations 
range from below sea level along the coastal zone, to 535 feet in the northern 
uplands.22 Research released in 2010 reported that 1,095,000 coastal 
Louisiana residents lived in the 100-year floodplain subject to coastal 
flooding.23 In other words, Louisianans live in a relatively flat landscape, 
often near a waterway. As seen by recent events, this combination of factors 
during a flood can lead to costly and dangerous consequences for local 
residents. 
The two 2016 Louisiana flood events ranked nationally as two of the 
four most expensive floods of the year.24 Flooding in March 2016 led to 
four deaths in Louisiana25 and a federal major disaster declaration for 
thirty-six of Louisiana’s sixty-four parishes as a result of severe storms 
and flooding.26 Then, in August 2016, torrential rains and resultant 
flooding took the lives of thirteen individuals27 and resulted in a federal 
                                                                                                            
18. Id. at 8. 
19. Id. at 9. 
20. U.S. GEOLOGICAL SURVEY, LEVEL IV ECOREGIONS OF LOUISIANA 
POSTER FRONT SIDE 48” X 36” (2006), https://perma.cc/U538-ZBCQ. Ecoregions 
refer to areas where the ecosystems are similar. The six ecoregions are Western 
Gulf Coastal Plains, South Central Plains, Southeastern Plains, Mississippi 
Alluvial Plain, Mississippi Valley Loess Plains, and Southern Coastal Plain.
21. Id. 
22. LA. DEP’T OF WILDLIFE & FISHERIES, LOUISIANA COMPREHENSIVE 
WILDLIFE CONSERVATION STRATEGY 9 (2005).
23. Mark Crowell et al., An Estimate of the U.S. Population Living in a 100-
Year Coastal Flood Hazard Areas, 26 J. OF COASTAL RES. 201, 208 (2010).
24. Laura Lightbody, The Most Costly U.S. Floods of 2016, THE PEW 
CHARITABLE TRUSTS (Jan. 30, 2017), https://perma.cc/5HCS-35EX.
25. David Begnaud, Historic Flooding Leaves Parts of Louisiana Under 
Water, CBS NEWS (Mar. 10, 2016, 6:44 PM), https://perma.cc/QH6D-HT5J. Two 
additional deaths occurred in Texas.
26. FED. EMERGENCY MGMT. AGENCY, DR-4263, LOUISIANA SEVERE 
STORMS AND FLOODING (2016), https://perma.cc/PZS8-U7EN.
27. Robert Rhoden, Where They Died: Interactive Map Shows Louisiana 
Flooding Victims, NOLA, Aug. 22, 2016, 3:35 PM, https://perma.cc/8RSP-
Q5KU.
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major disaster declaration for twenty-two parishes.28 Independent estimates 
suggest that the March flood resulted in $2.4 billion in economic damage 
to Texas and Louisiana, while the August flood resulted in $10.3 billion 
in economic damage to Louisiana.29
As these floods demonstrate, Louisiana faces serious flood risks that 
will only intensify in the coming years.30 In 2017, the National Oceanic and 
Atmospheric Administration’s (NOAA) National Centers for Environmental 
Information produced a climate summary for Louisiana, highlighting some 
key climate impacts projected for the state.31 According to the report, sea 
level will rise between one and four feet along the Louisiana coast by 
2100.32 Flooding events are likely to occur more frequently as the sea level 
rises.33 As water temperatures rise, hurricane-associated rainfall rates 
should rise correspondingly.34 Another report found that the average 
amount of rain Louisiana receives each year has increased twenty to thirty
percent in the last 100 years.35 Both historical data and future projections 
suggest that Louisiana’s flood risk will likely increase over time.
Flood damages translate into direct negative economic impacts for 
property owners. As of 2013, Louisiana residential exposure to hurricane
damage placed it in the top five U.S. states with a potential exposure value 
of seventy-two billion dollars.36 Between 2004 and 2015, homeowner 
premiums in Louisiana increased by sixty-seven percent statewide and by 
eighty-five percent in coastal parishes.37 In addition to increased 
                                                                                                            
28. FED. EMERGENCY MGMT. AGENCY, DR-4277, LOUISIANA SEVERE 
STORMS AND FLOODING (2016), https://perma.cc/WQ8X-LNQW.
29. Kevin Quealy, The Cost of Hurricane Harvey: Only One Recent Storm 
Comes Close, N.Y. TIMES, Sept. 1, 2017, https://perma.cc/T6QW-TUAA (Scroll 
down to the graphic, then hover over the corresponding bubbles on the timeline 
for dollar amounts). 
30. Prein et al., supra note 9. 
31. Rebekah Frankson, Kenneth E. Kunkel, & Sarah Champion, NAT’L
OCEANIC & ATMOSPHERIC ADMIN., 149-LA, STATE SUMMARIES: LOUISIANA 
(2017), https://perma.cc/YQ8J-UUR9.
32. Id. at 5.
33. Id.
34. Id. at 1.
35. S. CLIMATE IMPACTS PLAN. PROGRAM, CLIMATE CHANGE IN LOUISIANA
1, https://perma.cc/72ZA-G3JW (last visited Sept. 15, 2017).
36. COASTAL PROT. & RESTORATION AUTH., LOUISIANA’S COMPREHENSIVE 
MASTER PLAN FOR A SUSTAINABLE COAST, APPENDIX B: PEOPLE AND THE 
LANDSCAPE 10 (2017), https://perma.cc/6V6K-XJ64 [hereinafter MASTER PLAN,
APPENDIX B]. Potential exposure value refers to insurance payouts that could 
result from damages – in this instance, hurricane damages.
37. Id.
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homeowner premiums, property owners wishing to guard against flood 
damage must also purchase a separate flood insurance policy, as 
homeowner policies do not cover flood damages.38
As to flood insurance claims, Louisiana tops the list of high claims.39
Since 1995, Louisiana flood events claimed seven of the top ten flood 
insurance payouts.40 Those numbers do not include the two 2016 flood 
events in Louisiana mentioned above. Likewise, Louisiana tops the charts
nationally for claims from properties that have flooded more than once in a 
ten-year period, referred to as repetitive loss properties.41 Climate research 
suggests that going forward, these events will only intensify.42 The questions 
become: How will we respond, and what can we do now?
II. MITIGATION EFFORTS
A. The National Flood Insurance Program
The National Flood Insurance Program (NFIP) is a federally subsidized, 
voluntary program created by the National Flood Insurance Act in 1968.43
In establishing the program, Congress recognized that it was uneconomical 
for the private insurance industry to provide flood insurance. Thus, 
Congress sought to create a nationwide program that could pool risks to 
minimize costs while allowing for an equitable distribution of the financial 
burden among the insured and the general public.44 To achieve this goal, 
                                                                                                            
38. Leonard v. Nationwide Mutual Insurance Co., 499 F.3d 419, 425 (5th Cir. 
2007); Corban v. United Servs. Auto. Ass’n, 20 So. 3d 601, 620 (Miss. 2009); See 
Virginia Y. Trainor, Hurricane Insurance Litigation: More than Wind Versus 
Water, 68 LA. L. REV. 389, 413 (2008).
39. Loss Statistics as of 7/31/2017, FED. EMERGENCY MGMT. AGENCY,
https://perma.cc/KZJ5-KWCD (last visited Sept. 14, 2017).
40. MASTER PLAN, APPENDIX B, supra note 36, at 11. This data does not 
account for the 2016 floods or the 2017 Hurricanes Harvey and Irma.
41. Id. See Katherine Bagley, Thousands of Homes Keep Flooding, Yet They 
Keep Being Rebuilt Again, YALE ENVIRONMENT 360 (Aug. 26, 2016), https://per
ma.cc/G5QQ-5XPS.
42. Prein et al., supra note 9; Bagley, supra note 41.
43. National Flood Insurance Act of 1968, 42 U.S.C. § 4001; For an in-depth 
look at the NFIP and Louisiana, see Oliver A. Houck, Rising Water: The National 
Flood Insurance Program and Louisiana, 60 TUL. L. REV. 61 (1985). See also
Jeffery Valacer, Thicker Than Water: America’s Addition to Cheap Flood 
Insurance, 35 PACE L. REV. 1050 (2015); Jennifer Wiggins, Flood Money: The 
Challenge of U.S. Flood Insurance Reform in a Warming World, 119 PENN ST. L.
REV. 361 (2014).
44. 42 U.S.C. § 4001(d) (1997).
2017] UNAWARE, UNPREPARED, AND UNEXPECTEDLY FLOODED 127
the NFIP protects the public interest “by providing appropriate protection 
against the perils of flood losses” while simultaneously encouraging sound 
land use planning that minimizes property exposure to flood losses.45
FEMA administers the NFIP through a partnership with private 
insurance companies.46 Communities qualify to participate in the NFIP by 
adopting and enforcing federally set minimum standards for floodplain 
management, often through land use regulations and building code 
requirements.47 The law specifically prohibits FEMA from providing flood 
insurance in communities that fail to comply with this standard.48 The NFIP 
rewards communities that exceed the minimum standards for managing 
flood risks by offering discounts on flood insurance through the Community 
Rating System.49
FEMA uses a mapping system to evaluate risk and determine flood 
insurance requirements; these maps are called Flood Insurance Rate Maps 
(FIRM). In calculating a FIRM, FEMA considers a range of factors such 
as historical flooding, topography, and hydrology.50 In coastal areas, 
FEMA also includes storm factors such as wind speeds, wind direction, 
and air pressure from historical hurricanes.51 However, the FIRM represents 
a static point in time, not accounting for future changes. In recent years, 
decisions by FEMA show a willingness to consider effects of erosion and 
sea level rise for coastal communities,52 though FEMA does not currently 
require the inclusion of this information when updating FIRMs.53
The FIRM describes the special hazard areas and the risk premium 
zone within that community.54 The FIRMs identify areas that FEMA 
considers at risk of a one percent annual chance of flooding, also known 
                                                                                                            
45. Id. at § 4001(c).
46. Id. at § 4001(d).
47. Id. at § 4051(b) (2012).
48. Id. at § 4022(a)(1) (2012).
49. Id. at § 4022(b). The Community Rating System is a voluntary program 
that rewards communities that adopt floodplain management actions above the 
minimum standards, as set out in the CRS User’s Manual. CRS communities are
awarded through a percentage based discount on flood insurance premiums for 
properties located in the jurisdiction.
50. FED. EMERGENCY MGMT. AGENCY, UNIT 3: NFIP FLOOD STUDIES &
MAPS, at 3-8 - 3-28, https://perma.cc/DWR5-PRDQ (last updated Mar. 5, 2007).
51. Id.
52. Nicole E. Rohr, PhD, Rising to the Level of Climate Science: Rhode 
Island, the National Flood Insurance Program, and Sea Level Rise Projections,
22 ROGER WILLIAMS U. L. REV. 506, 518 (2017).
53. Id.
54. 44 C.F.R. § 59.1 (2009).
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as Special Flood Hazard Areas (SFHA).55 This “base flood” determination 
is commonly referred to as the 100-year flood.56 Still, this terminology 
often leads to confusion for residents in the flood zone, causing them to 
believe that their property will only flood once in 100 years.57 In reality, 
the 100-year flood has a twenty-six percent chance of happening over the 
life of a thirty-year mortgage.58
While participation in the NFIP is entirely voluntary, properties 
located within the special flood hazard area cannot obtain a federally 
backed mortgage without a flood insurance policy.59 In addition, new 
construction in a special flood hazard area must be elevated to base-flood 
elevation or higher to comply with the minimum federal standards.60 For 
this reason, the NFIP is a key policy driver for flood risk management on 
a national scale at this time. 
1. Reforming the NFIP
In 2012, Congress reauthorized the NFIP by enacting the Biggert-
Waters Act. In doing so, Congress undertook an ambitious reformation of 
the NFIP in an effort to improve the NFIP’s financial stability.61 Those 
changes included raising rates to full actuarial rates over a five-year period, 
phasing out subsidies on some properties, and eliminating grandfathered 
rates over five years.62 As the changes began taking place, however, public 
outcry over increased premiums and stalled home sales led Congress to 
pass the Homeowner Flood Insurance Affordability Act of 2014 
                                                                                                            
55. Id. Researchers have questioned whether this standard is high enough to 
adequately protect people and property. Michael F. Robinson, History of the 1% 
Chance Flood Standard, in NATIONAL ACADEMIES KECK CENTER, REDUCING 
FLOOD LOSSES: IS THE 1% CHANCE (100-YEAR) FLOOD STANDARD SUFFICIENT?
2, 4 (2004), https://perma.cc/CV22-NPJ5.
56. Base Flood, FED. EMERGENCY MGMT. AGENCY, https://perma.cc/8FRV-
TARX (last updated Mar. 14, 2017).
57. Associated Press, Experts: Term ‘100-year’ Flood Misleads Public, NBC
NEWS (June 30, 2008, 7:42 PM), https://perma.cc/ZKR6-NXL6.
58. U.S. GEOLOGICAL SURVEY, U.S. DEP’T OF THE INTERIOR, 100-YEAR 
FLOOD – IT’S ALL ABOUT CHANCE 4 (2010), https://perma.cc/XDH8-UJKT.
59. National Flood Insurance Reform Act of 1994, Pub. L. No. 103-325, § 
522, 108 Stat. 2160 (codified as amended at 42 U.S.C. § 4012a(b) (2012)). 
60. 44 C.F.R. § 60.3(c)(2) (2009).
61. Biggert-Waters Flood Insurance Reform Act of 2012, Pub. L. No. 112-
141, Div. F, Title II, Subtitle A, 126 Stat. 405 (2012).
62. Id.
2017] UNAWARE, UNPREPARED, AND UNEXPECTEDLY FLOODED 129
(HFIAA).63 The HFIAA altered several provisions of the 2012 flood 
insurance program reforms adopted as part of the Biggert-Waters Act.64
While the HFIAA made numerous changes to the NFIP, key changes 
of interest to homeowners included reforms to rules governing new home 
sales, primary residences, and grandfathering. Under HFIAA, flood 
insurance premium increases on primary residences were capped at 
eighteen percent per year.65 Grandfathered properties, meaning those that 
were newly mapped into a different flood zone, could keep their lower rate 
the first year; subsequent rate increases were generally capped at eighteen 
percent per year.66 HFIAA also allowed home sellers to transfer their 
insurance rate to the new buyer, rather than having the rate jump to full 
actuarial rates as Biggert-Waters prescribed.67 However, those rates can
still increase up to eighteen percent per year if the rate is subsidized.68
The HFIAA did not change premium increases established under 
Biggert-Waters for certain classes of properties. Flood insurance premiums 
continue to increase by twenty-five percent per year for the following: (1) 
vacation homes, (2) businesses, (3) severe repetitive loss properties, and (4) 
pre-FIRM buildings that have been substantially damaged or improved.69
The HFIAA also added a surcharge to all flood insurance policies that will 
remain in effect until all pre-FIRM subsidies are eliminated.70 The HFIAA 
included additional provisions related to mapping, the affordability study 
                                                                                                            
63. Bruce Alpert, Senate Passes Bill Averting Largest Flood Insurance 
Increases under Biggert-Waters, NOLA, Mar. 13, 2014, 4:15 PM, https://perma.cc
/9A8P-39HZ.
64. Homeowner Flood Insurance Affordability Act of 2014, Pub. L. No. 113-
89, 128 Stat. 1020 (2014).
65. Id. at § 5.
66. Id. at § 6. Grandfathered properties refer to properties that were in one 
flood zone when constructed and built to compliance for that flood zone. Later 
FIRM updates moved the property into a new flood zone with higher building 
requirements, meaning that the property was no longer in compliance with the 
building standards for that flood zone. Grandfathering allowed the property to be 
insured as if it were still built to compliance, making the flood insurance premium 
rates lower.
67. Id. at § 28.
68. Id. at § 5.
69. Biggert-Waters Flood Insurance Reform Act § 100205. Pre-FIRM refers 
to buildings constructed before December 31, 1974, or before the community’s
first FIRM was adopted. 
70. Homeowner Flood Insurance Affordability Act § 8. The pre-FIRM 
subsidies will be eliminated when all flood insurance premiums reach full 
actuarial rates. The surcharge is $25 annually for primary residences and $250 for 
all other properties.
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commissioned under Biggert-Waters, and efforts to improve community 
understanding of the flood insurance mapping process.71
2. Pending Reauthorization
Both Biggert-Waters and the HFIAA reauthorized the NFIP through 
September 2017.72 Following Hurricane Harvey, Congress passed a stop-
gap measure that extends the NFIP until December 8, 2017, as part of a 
continuing resolution.73 Congress is currently considering numerous 
proposals to reauthorize the NFIP.74 While it is uncertain at this time what 
the reauthorization will contain, general goals of the proposed legislation 
include: addressing consumer cost and affordability, providing greater 
private market access, improving competition and consumer choices, 
encouraging flood mapping reforms, enhancing mitigation efforts for
properties that flood frequently, strengthening taxpayer protections, and 
implementing NFIP claims reforms.75
B. Hazard Mitigation Planning
Like the NFIP, other federal laws reward state and local governments 
for hazard mitigation planning. Hazard mitigation, particularly improving 
pre-disaster conditions, remains a key element of minimizing overall 
disaster impacts. The Robert T. Stafford Disaster Relief and Emergency 
                                                                                                            
71. Id. at §§ 9, 16, 27, 30.
72. Roy Wright, Written Testimony of FEMA Federal Insurance & 
Mitigation Administration Deputy Associate Administrator Roy Wright for a 
Senate Committee on Banking, Housing, and Urban Affairs Hearing Titled 
“Reauthorization of the National Flood Insurance Program, Part I,” DEP’T OF 
HOMELAND SEC. (Mar. 14, 2017), https://perma.cc/FQ5Z-UKES.
73. National Flood Insurance Program Extended until Dec. 8., INSURANCE 
JOURNAL, Sept. 11, 2017, https://perma.cc/JB7A-GBKY.
74. Id. 
75. Internal memo on file with author. See generally Taxpayer Exposure 
Mitigation Act of 2017, Repeatedly Flooded Communities Preparation Act, 
Private Flood Insurance Market Developing Act of 2017, National Flood 
Insurance Program Administration Reform Act of 2017, National Flood Insurance 
Program Policyholder Protection Act of 2017, 21st Century Flood Reform Act, 
Disaster Assistance Support for Communities and Homeowners Act of 2017, 
National Flood Insurance Program Consultant Accountability Act of 2017, 
Empowering Homeowners to Mitigate Flood Damage Act of 2017, Flood and 
Agriculture Risk Management Cost Reduction Act, National Flood Insurance 
Program Reauthorization and Improvement Act of 2017, Flood Insurance 
Fairness Act of 2017, and Flood Insurance Integrity Act of 2017.
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Assistance Act (Stafford Act) provides the statutory authority for most 
federal disaster relief.76 As amended by the Disaster Mitigation Act of 
2000, the Stafford Act requires state, Indian, Tribal, and local governments 
to undertake a risk-based approach to hazard mitigation planning in order 
to be eligible for certain types of nonemergency federal disaster assistance 
and hazard mitigation funding.77 For instance, communities must have 
updated hazard mitigation plans in place to receive flood mitigation grants 
under the National Flood Insurance Act and hazard mitigation grants under 
the Stafford Act.78 To be in compliance, states and local governments must 
update their plans every five years.79
1. State Hazard Mitigation Planning
In Louisiana, the Governor’s Office of Homeland Security and 
Emergency Preparedness (GOHSEP) oversees hazard mitigation planning.80
Last updated in 2014, Louisiana’s statewide hazard mitigation plan sets the 
tone for local plans and highlights key issues across the state.81 In addition, 
the plan includes maps of jurisdictional vulnerabilities to specific hazards 
and parish-by-parish estimates for total shelter needs, loss, and damaged 
buildings and facilities.82 Key components of the state plan that relate to 
flood risk include geologic hazards such as coastal erosion, subsidence, 
saltwater intrusion, and sea level rise.83 The state plan also provides an 
assessment of overall flood risk, which can take into account infrastructure 
as well as geologic conditions.84 The state plan references parish 
participation in the NFIP’s Community Rating System (CRS), listing CRS 
ratings, savings, and number of policies in each community.85
State hazard mitigation goals are broad and range from improved 
hazard education to better data collection.86 The hazard mitigation plan 
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seeks to improve coordination among all levels of government.87 The plan 
places special emphasis on targeting severe and repetitive loss properties.88
It also creates corresponding actions to achieve these goals.89 However, 
the law establishing the plan provides no enforcement measures.90 That is,
the plan is aspirational; the state is not penalized for failing to undertake 
identified action items.91 Ultimately, the mitigation plan is simply a plan.
2. Local Hazard Mitigation Planning
Land use planning and regulation plays a large role in implementing 
hazard mitigation policies. Because Louisiana is a home rule state, parish 
or municipal planning commissions establish most land use policies.92
GOHSEP oversees the development of municipal and parish hazard 
mitigation plans, with additional oversight from the regional FEMA office.93
In formulating their hazard mitigation plans, local governments must 
address how their mitigation plans will be incorporated into other planning 
and regulatory mechanisms and programs.94 For instance, local 
governments should take into account hazard mitigation objectives when 
updating comprehensive plans, making capital development improvements, 
determining economic development plans, designing new transportation 
plans, and planning for post-disaster recovery.95 Local governments 
failing to adopt a compliant hazard mitigation plan become ineligible for 
federal mitigation assistance such as grant awards.96
C. The Louisiana Flood Control Program
The Louisiana Department of Transportation and Development 
(DOTD) administers the Louisiana Statewide Flood Control Program and 
works with local governments to “provide surveys, cost estimates, hydraulic 
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designs, plans, right-of-way maps, specifications, advertising for bids, 
construction of levees, canals, dam locks, . . . flood control, and other types 
of public works projects.”97 These additional resources are vital for the 
responsible assessment of hazard planning on a local level. Ideally, the 
integration of this data will have a trickle-down effect, influencing 
infrastructure design and development, which in turn will enhance the 
state’s regulatory capability.98
In response to the 2016 floods, the Louisiana legislature amended the
program in 2017.99 Act 360 changed the Flood Control Program’s
application process to specifically address state declared flood disasters.100
When the governor declares a flood disaster that affects municipalities or 
parishes, the amendment now requires the DOTD to notify the affected 
communities of the procedures and deadlines for submitting eligible flood 
control projects.101 According to the DOTD, sample flood control projects 
include levees, stormwater retention, channel modifications, floodplain 
regulations, and more.102
The Act also creates the Floodplain Evaluation and Management 
Commission.103 In addition to updating the statewide flood information 
database,104 the Commission must now consider parish-to-parish impacts 
when evaluating flood control projects.105 This new requirement to examine 
cross-jurisdictional impacts demonstrates a more holistic approach to state 
management of flood control projects. That is, consideration of these 
broader impacts places the Commission in a better position to evaluate 
whether a flood control project in one parish might have negative 
consequences for a neighboring or downstream community. Pre-construction 
assessment of broad impacts provides opportunities to avoid unintended 
negative impacts when planning new flood control projects. With this new 
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provision, the Commission is taking a significant step toward more 
comprehensive state floodplain management efforts. It is worth noting,
however, that Commission reports are contingent upon funding, and there 
are no penalties for noncompliance.106
D. The Louisiana Coastal Master Plan
Following devastating hurricanes in 2005,107 the U.S. Congress awarded 
Louisiana twelve million dollars for a statewide hurricane protection 
study.108 That funding was conditioned upon the state establishing a single 
entity to coordinate the “construction, operation, and maintenance of all of 
the hurricane, storm damage reduction and flood control projects in Greater 
New Orleans and [the] southeast Louisiana area.”109 Ultimately, the
Louisiana legislature created the Coastal Protection and Restoration Authority 
(CPRA) and charged it with developing and implementing Louisiana’s first 
comprehensive coastal protection plan (commonly known as the Master 
Plan).110
Through the Master Plan, CPRA works to reduce storm surge based 
flood risk and to build and sustain land.111 CPRA released the first Master 
Plan in 2007. As required by law, CPRA updates the Master Plan every 
five years.112 CPRA released revised Master Plans in 2012 and, most 
recently, in 2017.113
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1. The 2017 Coastal Master Plan and Flood Risk Reduction 
The Louisiana Master Plan breaks projects down into two broad 
categories–restoration and risk reduction–and allocates twenty-five billion 
dollars to each category.114 Restoration projects encompass marsh creation, 
shoreline protection, sediment diversion, barrier island restoration, 
hydrologic restoration, and ridge restoration.115 Risk reduction is divided 
into two groups–structural and non-structural.116 Structural projects include 
major infrastructure projects like levees and flood gates.117 Non-structural 
projects consist of one of three items aimed at reducing property losses from 
flooding: floodproofing, elevation, and voluntary buy-outs.118
To evaluate non-structural mitigation projects, the Master Plan 
examines flood depth and structure type.119 Structure type delineates 
between residential and non-residential properties.120 CPRA measures 
flood depth by using its 100-year flood depth estimates for either ten or 
twenty-five years into the future.121 Under the 2017 Master Plan, CPRA 
recommends floodproofing approximately 1,400 commercial structures.122
Floodproofing employs the use of construction techniques and water 
resistant building materials to make a structure water resistant, up to a 
certain point.123 Floodproofing may minimize damage, but it is less 
effective than elevation.124 To qualify for floodproofing under the Master 
Plan, non-residential properties must be located in a zone that is higher 
than three feet below the projected 100-year flood depth.125 The Master 
Plan also contemplates elevating approximately 22,400 residential 
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structures.126 To qualify for elevation, the property should be located 
between three and fourteen feet below the mitigation standard.127
Elevation projects are limited to a maximum of fourteen feet based upon 
the recommendations of the U.S. Army Corps of Engineers National 
Nonstructural/Floodproofing Committee.128 The Master Plan reserves 
voluntary acquisition of residential properties through buy-outs for the 
most severe level of low-lying properties.129 The Master Plan recommends 
these voluntary buy-outs only when the property is located more than 
fourteen feet below the mitigation standard.130
The Master Plan identifies regions for qualifying projects, but 
participation in the non-structural program is entirely voluntary.131 CPRA 
determines flood risk using CPRA maps, as opposed to NFIP FIRMs.132
In addition to storm surge, CPRA maps take into account future conditions 
including sea level rise and subsidence projections.133 CPRA anticipates 
working with parishes to develop a program for evaluating and 
recommending potential projects.134 The overall planning horizon for the 
Master Plan is fifty years, but many of these projects fall within the one- to-
thirty-year planning horizon.135
While the program shows commitment to reducing flood risk to 
certain properties, the Master Plan stops short of requiring any changes in 
building practices within these high-risk areas. The goals of the Master
Plan would be far more effective if combined with higher building 
standards for flood zones and additional enforceable policies aimed at 
reducing the placement of new construction in high hazard regions. For 
example, a corresponding state law that required the use of CPRA flood 
maps, as opposed to NFIP FIRMs, for determining building construction 
elevation requirements would promote adoption of the updated maps,
which take into consideration risks from future conditions. 
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While the Master Plan fails to require higher building requirements in 
flood prone regions, it dedicates additional resources to structural 
improvements, like levees. Without a change in building standards for future 
development, structural improvements will result in a greater number of 
people in harm’s way when the next record flood occurs. The presence of 
levees can give property owners a false sense of security and actually lead 
to increased development pressure behind the levee.136 As a result, rather 
than moving people and property out of harm’s way, more property and 
resources move into a high-risk area behind the levee.137 At the federal 
level, the U.S. Army Corps of Engineers acknowledges the limitations of 
levees.138 It no longer classifies levee systems as protection measures; 
instead, levees are referred to as “risk reduction systems.”139 While the 
levee will provide some protection, as seen in the aftermath of Hurricane 
Katrina, levees are not infallible.
III. REMEDIES
Once flooding occurs, property owners struggle to recover from their 
losses. Property owners with a flood insurance policy in place will find 
themselves in a much better position than those without. For those without 
a flood insurance policy, disaster assistance may provide some relief, but
that relief will not be nearly as robust as coverage under the insurance 
program. As a last resort, property owners may seek redress through the 
judicial system, though as seen below, this can be a challenging pursuit
with unpredictable results.
A. Flood Insurance
Residents of Louisiana live close to the water. Though many properties 
may be located behind a levee system or floodgate, these structural measures 
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sometimes fail.140 For that reason, maintaining a flood insurance policy is a 
property owner’s best line of defense. A homeowner’s insurance policy 
specifically excludes flood damages, leaving a property owner on the hook 
for flood damages if she does not have a flood insurance policy.141
Properties in the special flood hazard area that have a federally backed 
mortgage require a flood insurance policy.142 However, these policies carry 
higher premiums due to the property’s higher risk of flooding. Often, 
individuals choose to drop the flood insurance policy if there is no mortgage 
in place; this exposes property owners to any future flood risk.
Outside of the special flood hazard area, property owners still qualify 
to purchase a flood insurance policy from the NFIP in participating 
communities.143 For properties at a lower risk of flooding, (outside of the 
special flood hazard area), flood insurance premiums cost a few hundred 
dollars per year.144 Properties in the special flood hazard area will face 
higher premiums in relation to the properties’ risk of flooding. However, 
even though the federal government subsidizes these policies to keep 
premiums affordable, the number of flood insurance policies nationwide 
has been steadily declining since 2008.145 As of March 2017, Louisiana 
recorded approximately 491,546 policies in force for an insured value of 
$124 billion; premiums collected under those policies were $355 
million.146 Often, property owners outside of the special flood hazard area 
do not consider purchasing a flood insurance policy, even though the 
policies are affordable and significant flood risk may still exist.
B. Disaster Assistance
In cases of major disasters, the federal government will provide 
disaster assistance to qualifying communities and residents.147 However, 
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as any uninsured flood victim will attest, disaster assistance in no way 
replaces flood insurance. FEMA provides emergency relief following a 
flood that has been declared a major disaster.148 Relief falls into two 
categories: assistance to state and local governments and assistance to the 
public.149 Government assistance often comes in the form of cost 
reimbursements for government expenses related to the disaster, such as 
debris removal.150 After the immediacy of the flood passes, FEMA provides 
limited public assistance to the uninsured, often in the form of small grants 
or loans.151 Disaster assistance functions more as a stop-gap measure for 
those individuals that do not purchase flood insurance.
C. Litigation
In the wake of the August 2016 floods in south Louisiana, some 
victims are turning to the courts in an attempt to recoup damages. The City 
of Walker and the City of Denham Springs have both sued the state, arguing 
the Interstate 12 expansion increased flooding in their communities.152 As 
the costs of recovery rise, communities and residents are looking for ways 
to recoup losses and fund necessary repairs. The following cases provide 
a look into two well-known previous attempts to hold government entities 
liable for flood damages in Louisiana.153
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1. Boudreaux v. State Department of Transportation
In 1983, Louisiana experienced a large flood.154 After that flood, a 
class of residents of Tangipahoa Parish (collectively, Boudreaux) sued the 
State of Louisiana and Louisiana Department of Transportation and 
Development, alleging that the construction on Interstate 12 caused their 
properties to flood.155 Louisiana recognizes a natural servitude of drainage 
that includes both rainfall and riverine waters, meaning that down drainage 
property owners may not block the flow of water from up drainage 
property that causes damage to that property.156 The Louisiana First 
Circuit Court of Appeals agreed with the plaintiffs, holding that DOTD’s
interstate construction violated the servitude of drainage: “The obstruction 
caused by the bridge and its embankment was the cause in fact of the 
flooding of the properties within the boundaries of the class.”157 The court 
awarded the class of plaintiffs nearly ninety-two million dollars.158
However, the judgment has yet to be paid due to limitations on state 
law judgments.159 Louisiana law places a $500,000 cap on damages for 
civil claims by an individual.160 For an individual to receive a monetary 
award, the legislature must create a revisionary trust for the recipient.161 If 
the trust instrument expires or if the person dies before using the allocated 
funds, the remaining trust reverts back to the state.162 To date, the 
Louisiana legislature has made no provisions to pay this award.163
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Meanwhile, members of the class have died, reducing the remaining class 
of plaintiffs.164
2. MR-GO Litigation
Hurricane Katrina led to another class of flooded residents filing suit, 
this time against the U.S. Army Corps of Engineers over their operation of 
the Mississippi River-Gulf Outlet (MR-GO).165 Property owners alleged 
that the Corps failed to adequately maintain the MR-GO, and this failure 
contributed to levee breaches and flooded homes.166 In this instance, two 
simultaneous lawsuits moved through the courts. The lawsuit filed in the 
Fifth Circuit, In re Katrina Canal Breaches Litigation, addressed tort 
claims brought under the Federal Tort Claims Act (FTCA).167 Ultimately, 
the Fifth Circuit determined that the Corps was not liable for flooding under 
the FTCA because maintenance of the MR-GO fell within the discretionary 
function exception, which bars lawsuits against the federal government that 
are based on the exercise or performance of a discretionary duty.168
In the second case, St. Bernard Parish v. United States, the plaintiffs 
alleged that the flooding of their property resulted in a temporary taking 
under the Fifth Amendment.169 The Takings Clause of the Fifth Amendment 
provides, “private property [shall not] be taken for public use, without just 
compensation.”170 This constitutional right is not barred by a discretionary 
function defense that would apply to tort suits, like the one above. The 
U.S. Supreme Court has previously stated that this prohibition extends to 
property owned by state and local governments.171 In this case, the U.S. 
Court of Federal Claims found that a government taking may arise from one 
occasion of flooding or from flooding that was “inevitably reoccurring.”172
After considering the relevant factors, the court found in favor of St. 
Bernard, concluding the “intermittent, but inevitably reoccurring” flooding 
caused a temporary taking of property.173
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As these cases show, property owners seeking to recoup damages 
through litigation face long and costly legal battles with uncertain outcomes. 
While some property owners in the St. Bernard case were ultimately 
successful against the federal government, the Boudreaux case provides a 
cautionary tale for actual relief against state entities. 
IV. RECOMMENDATIONS
Flood risks are likely to increase over time.174 A comprehensive 
strategy for addressing these risks must be multi-faceted, encompassing 
more than unenforceable policies and aspirational plans. While moving 
people and property out of harm’s way remains the best strategy for 
reducing flood losses, many residents will continue to live in high risk areas. 
Therefore, adopting and enforcing policies that minimize risk and limit 
economic losses is crucial.
A. Awareness and Understanding of Risk
As previously discussed, property owners rarely realize the likelihood 
of their property flooding.175 The August 2016 Louisiana floods highlight 
this common misunderstanding about the information conveyed on FEMA’s
flood insurance rate maps and the limitations of that information.176 For 
instance, a property owner might know whether she is located in or out of 
the special flood hazard area. Yet, a property owner located outside the 
special flood hazard area may not appreciate how geographically close her 
property is to the FIRM’s flood zone boundary. Expert discussions on 
updating FIRMs include suggestions for a graduated boundary line that 
would better convey to property owners their proximity to flood zones.177
Other researchers suggest that the entire 100-year flood standard should 
be abandoned in favor of a higher standard.178
To reduce future flood damages, governments (federal, state, and 
local) should support and fund targeted outreach aimed at increasing the 
understanding of flood risk among property owners, contractors and 
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developers, local government officials, and a host of others.179 In short, the 
general public needs to understand that the FEMA flood rate maps provide 
one assessment of their flood risk at a particular point in time. Providing
that information to the public in a meaningful way requires the resources 
to develop updated flood risk maps, as well as funding to support outreach 
efforts on the issue. That being said, many professional organizations and 
outreach groups provide information to the public on flood risk and flood 
insurance. These same groups, already familiar with the issues, are well 
positioned to incorporate any updated mapping efforts into their existing 
outreach efforts.
In Louisiana, CPRA developed more comprehensive flood map 
assessments for coastal parishes in the Master Plan. CPRA plans to
provide public training and education on the use of its mapping products 
related to the Master Plan.180 CPRA and its partners can use these trainings 
to further the community-based knowledge of actual flood risk, going 
beyond the FEMA flood insurance rate maps. Due to its legislatively 
mandated scope, the Master Plan only addresses the twenty-four coastal 
parishes;181 it does not include the remainder of the state. Expanding the 
reach of the Master Plan mapping, or developing a similar mapping model 
that extends to the entire state, would be a useful tool in raising awareness 
outside of the coastal region.
The NFIP’s Community Rating System (CRS) offers another avenue 
for enhancing flood risk outreach. For participating localities, the CRS 
incentivizes community based outreach targeting flood risk awareness and 
flood insurance.182 The CRS provides discounts to communities that 
exceed the NFIP’s minimum standards, including awarding points for 
qualifying outreach efforts.183 A coordinated effort, working with existing 
outreach organizations, can qualify a community for additional bonus 
outreach points.184 As property owners struggle with the rising cost of 
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flood insurance, a mechanism for providing flood insurance premium 
discounts for properties in the special flood hazard area is a powerful 
incentive. 
B. Mandatory Disclosure of Flood History and Risk
Mandatory disclosure of flood history and risk during the sale of real 
estate represents a clear opportunity to raise flood risk awareness. This 
concept is not novel. Commentators and NFIP reformers have called for a 
flood history disclosure mandate as part of the NFIP reauthorization 
process.185 There are distinct advantages to this simple approach, as well 
as prior precedent to support the implementation of such a mandate.186 For
example, national lead-based paint disclosures have been in place for 
many years.187 A national standardized disclosure would provide a clear 
channel for communication to future buyers of known past flood hazards. 
Similar models already exist at state and local levels but vary across 
jurisdictions.
In Louisiana, residential property sellers must disclose prior flooding as 
part of the Louisiana Residential Property Disclosure form established by 
the Louisiana Real Estate Commission.188 While state law does not mandate 
this disclosure, the Commission, relying on its authority to establish 
disclosure requirements, has developed robust flood hazard disclosures for 
residential properties.189 Louisiana residential property sellers must disclose 
four facts related to flood risk: first, if the land itself has ever flooded; 
second, the flood zone classification of the property; third, if the structure 
itself has flooded; and fourth, if the seller has flood insurance and how much 
the flood insurance policy costs.190 However, Louisiana does not require 
similar disclosures for commercial property sales. 
California provides a slightly different model, requiring property sellers 
to provide a California Natural Hazard Disclosure Statement.191Under the 
disclosure, property owners must state whether the property is located in 
a FEMA special flood hazard area, but they are not required to disclose 
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whether the property has previously flooded.192 However, unlike Louisiana, 
the California disclosure includes the following warning: “THESE 
HAZARDS MAY LIMIT YOUR ABILITY TO DEVELOP THE REAL 
PROPERTY, TO OBTAIN INSURANCE, OR TO RECEIVE ASSISTANCE 
AFTER A DISASTER.”193 While the Louisiana disclosure requires a more 
detailed flood history, it does not include a warning of this kind. 
In addition, several states require landlords to disclose flood hazards 
to tenants, though with great variability. For instance, Georgia requires 
landlords to notify tenants if the property has flooded three times within 
the last five years.194 Both New Jersey and Oregon require landlords to 
disclose to tenants if the property is located in an NFIP 100-year flood 
zone, also known as the special flood hazard area.195 Louisiana does not 
require specific flood hazard notifications to renters. 
The reauthorization of the NFIP provides an opportune moment to 
require such a disclosure as part of the federal minimum requirements for 
participating in the program.196 A disclosure that combines the detailed 
flood history provided in Louisiana with the property impacts warning 
from California could be an effective means to raise flood risk awareness 
among new property buyers.197
While required disclosure of flood history and known risk is certainly 
an improvement on the status quo, communities considering incorporating 
future risk projections, such as sea level rise, have proceeded more 
cautiously. Delaware debated recommending disclosures that included sea 
level rise projections but ultimately rejected the idea after lengthy 
consideration and public comment.198 As communities across the United 
States continue to struggle with increased flood pressures, mere disclosure 
of past flooding is insufficient to prepare property owners for future 
damage. However, disclosure is undeniably a step in the right direction.
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C. Comprehensive Floodplain Management
The Association of State Floodplain Managers (ASFPM) is a 
professional organization that advocates for strong floodplain management 
and flood preparedness policies.199 ASFPM works with governments, 
researchers, and industries to promote both mitigation of losses caused by 
flooding and protection of floodplains and their functions.200 With this 
mission in mind, ASFPM developed a No Adverse Impact (NAI) approach 
to floodplain management, which requires that “the action of any 
community or property owner, public or private, is not allowed to 
adversely affect the property or rights of others.”201 For example, this 
directive would discourage developments or infrastructure improvements 
that divert stormwater onto neighboring or downstream properties. ASFPM 
argues that the NAI approach to floodplain management is more effective 
than other approaches to floodplain management.202
While Louisiana has not adopted an NAI approach to floodplain 
management, Louisiana recently changed its evaluation criteria for 
evaluating state flood control projects. Under Act 360, the Floodplain 
Evaluation and Management Commission updates the state flood 
information database, creating a systematic means of evaluating drainage 
and flooding problems in Louisiana.203 Of note, the amended policy 
requires that the Commission review flood control projects “to ensure that
no development in one parish or municipality will have a negative or 
detrimental effect in any other parish or municipality.”204 While this 
requirement may have been implied in the law, an explicit statement of 
this type is a significant step towards comprehensive planning efforts that 
take in the cumulative impacts of a broader range of projects. Ideally, local 
government planning commissions would also take a comprehensive look 
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at new development projects and the collective impact to overall drainage 
systems within communities.
CONCLUSION
Many Louisiana residents are at risk of flooding, yet few 
understanding their actual flood risk. This situation presents a prime 
opportunity to improve the status quo. As a first step, governments should 
devote more resources to enhancing community understanding of flood 
risk, including educating the public on how to interpret flood maps. At the 
national level, Congress has the opportunity to require improved real estate 
disclosures in communities participating in the NFIP. Louisiana’s detailed 
residential property disclosure provides a working example that could be 
expanded to other states. Finally, state and local governments must move 
towards comprehensive floodplain management, recognizing that each 
project in the floodplain carries the capacity to impact the flood risk to 
neighboring and downstream properties in the floodplain. 

